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U.S. Customs Service 


Treasury Decision 


19 CFR Parts 6, 12, 18, 19, 141, 143, 144, and 146 
(T.D. 84-190) 


Customs Regulations Amendments Relating to Textiles and Textile Products; 
Exception to Effective Date 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Exception to Effective Date. 


SUMMARY: On August 3, 1984, the Customs Service published in- 
terim regulations in the Federal Register (49 FR 31248), relating to 
textiles and textile products pursuant to section 204 of the Agricul- 
tural Act of 1956, as amended, which are effective for all textiles 
and textile products subject to section 204, exported from the coun- 
try of origin, as defined by section 12.130, of the interim regula- 
tions on or after September 7, 1984. 


In order to alleviate unnecessary hardships to persons (individ- 
uals, partnerships, or corporations) in the United States who had 
made binding commitments for a fixed quantity of merchandise 
prior to publication of the interim regulations, the effective date as 
it relates to the provisions of section 12.130 has heen modified, sub- 
ject to the terms and conditions as set forth in this document, to 
October 31, 1984. 


EFFECTIVE DATE: September 7, 1984. 


FOR FURTHER INFORMATION CONTACT: Ronald W. Gerdes: 
Assistant Chief Counsel (Administration and Legislation), Office of 
the Chief Counsel, U.S. Customs Service, 1301 Constitution Avenue, 
NW., Washington, D.C. 20229; (202) 566-2482. 


SUPPLEMENTARY INFORMATION 


BACKGROUND 


Section 204 of the Agriculture Act of 1956, as amended (7 U.S.C. 
1854), provides authority for the President to negotiate agreements 
with foreign governments limiting exports of textiles and textile 
products from such countries into the U.S. The Act also grants au- 
thority to issue regulations governing entry of textiles and textile 
products. Executive Order 12475 of May 9, 1984, was issued by the 
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President to prevent circumvention or frustration of textile product 
quotas or visa requirements contained in multilateral and bilateral 
agreements to which the US. is a party and to facilitate the effi- 
cient and equitable administration of the U.S. Textile Import Pro- 
gram. By the Executive Order the President delegated the author- 
ity to issue regulations to the Secretary of the Treasury and direct- 
ed that the regulations be promulgated within 120 days of the May 
11, 1984, effective date of the Executive Order. 

Accordingly, on August 3, 1984, interim Customs Regulations 
were published in the Federal Register (49 FR 31248) to prevent 
circumvention or frustration of multilateral and bilateral agree- 
ments to which the U.S. is a party and to facilitate efficient and 
equitable administration of the U.S. Textile Import Program. 

These interim regulations are effective for all textiles and textile 
products subject to section 204, exported from the country of origin 
as defined by the interim regulations on or after September 7, 
1984. 

Written comments were solicited from the public on the interim 
regulations. The document invited public comments on the interim 
regulations until October 2, 1984. During this 60-day comment 
period, Customs has been reviewing and will continue to review 
comments as they are received to determine if any problem arises 
which requires immediate action before the interim regulations 
become effective on September 7, 1984. Numerous comments have 
been received which state that severe hardships may be experi- 
enced by persons in the United States who have binding contracts 
or purchase orders which were in existence prior to the August 3, 
1984, publication date of the interim regulations. The commenters 
have stated it is not possible for this previously ordered merchan- 
dise to be shipped prior to the September 7, 1984, effective date of 
the interim regulations and that severe financial hardship will 
result. In order to address these concerns while still maintaining 
the effectiveness of the program, it has been determined advisable 
to grant a limited exception to the effective date provisions as they 
relate to the country of origin and declaration requirements con- 
tained in section 12.130. However, importers are reminded that 
consistent with existing regulatory requirements, district directors 
retain the authority to require the production of information to 
prove compliance with all requirements of the Customs Regula- 
tions relating to entry of merchandise. 

Accordingly, for textiles and textile products subject to section 
204, sold to a person in the United States pursuant to a written 
and binding contract or purchase order, for a fixed quantity of mer- 
chandise, which was executed prior to August 3, 1984, and which 
has not been materially modified, the provisions of section 12.130 of 
the interim regulations are not effective for such merchandise ex- 
ported from the country of origin as defined by section 12.130 
before October 31, 1984. A copy of the contract or purchase order 
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must be presented to Customs at the time of entry, along with the 
certification of the United States importer or consignee that the 
textiles and textile products are being imported pursuant to that 
agreement. 

In light of the foregoing, the effective date provision of the inter- 
im Customs Regulations is amended to grant a limited exception as 
set forth below. 


AMENDMENT TO EFFECTIVE DATE To GRANT LIMITED EXCEPTION 


The effective date provision of the interim Customs Regulations 
published in the Federal Register on August 3, 1984 (49 FR 31248), 
is amended by inserting in its place the following: 


DATES: Effective Date: Other than as provided herein these inter- 
im regulations are effective for all textiles and textile products, 
subject to section 204, Agricultural Act of 1956, as amended, ex- 
ported from the country of origin, as defined by section 12.130, on 
or after September 7, 1984. For textiles and textile products, sub- 
ject to section 204, sold to a person in the United States pursuant 
to a written and binding contract, or written purchase order, which 
was executed prior to August 3, 1984, for a fixed quantity of mer- 
chandise and which has not been materially modified on or after 
that date, the provisions of section 12.130 of the interim regula- 
tions are effective for such merchandise exported from the country 
of origin as defined by section 12.130 on or after October 31, 1984. 


A copy of such contract or purchase order shall be presented to 
Customs at the time of entry, along with the certification of the 
United States importer or consignee that the textiles and textile 
products are being imported pursuant to that agreement. 
WILLIAM VON RAAB, 
Commissioner of Customs. 


Approved: August 24, 1984. 
JOHN M. WALKER, Jr., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, August 29, 1984 (49 FR 34199)] 











U.S. Customs Service 


Recent Unpublished Customs Service 
Decisions 


The following listing of recent administrative decisions issued by 
the U.S. Customs Service is published for the information of Cus- 
toms officers and the importing community. Although the decisions 
are not of sufficient general interest to warrant publication as Cus- 
toms Service Decisions, the listing describes the issues involved and 
is intended to aid Customs officers and concerned members of the 
public in identifying matters of interest which recently have been 
considered by the U.S. Customs Service. Individuals to whom any 
of these decisions would be of interest should read the limitations 
expressed in 19 CFR 177.%c). 

A copy of any decision included in this listing, identified by its 
date and file number, may be obtained through use of the micro- 
fiche facilities in Customs reading rooms or if not available 
through those reading rooms, then it may be obtained upon written 
request to the Office of Regulations and Rulings, Attention: Legal 
Retrieval and Dissemination Branch, Room 2404, U.S. Customs 
Service, 1301 Constitution Avenue NW., Washington, D.C. 20229. 
Copies obtained from the Legal Retrieval and Dissemination 
Branch will be made available at a cost to the requester of $0.15 
per page. Payment by check or money order must accompany an 
order when the total charges are $3.00 or more. The cost per ruling 
(number of pages multiplied by $0.15) is indicated in the right hand 
column listed below. 

The microfiche referred to above contains rulings/decisions pub- 
lished or listed in the Customs Bulletin; many rulings predating 
the establishment of the microfiche system, and other ruling deci- 
sions issued by the Office of Regulations and Rulings. The micro- 
fiche is available at a cost of $0.15 per sheet of fiche. In addition, a 
keyword index fiche is available at the same cost ($0.15) per sheet 
of fiche. 

Additions to both sets of fiche are made quarterly. Requests for 
subscriptions to the microfiche should be directed to the Legal Re- 
trieval and Dissemination Branch. Subscribers will automatically 
receive updates as they are issued and will be billed accordingly. 
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Dated: August 24, 1984. 


B. JAMES FRITz, 
Director, Regulations Control 
and Disclosure Law Division. 


RECENT UNPUBLISHED CUSTOMS SERVICE DECISIONS 





Date of Control Number 
decision No. Issue of pages Cost 





Please Note: Payment by check or money order must accompany an order when the 
total charges are $3.00 or more. 


6-11-84 070673 Collection of Fees: Neither unforseea- 
ble circumstances, disaster, intent of 
all parties, nor the Secretary of Ag- 
riculture’s untimely action in an- 
nouncing or filing notice of quarterly 
sugar fees or within quarter adjust- 
ments thereto provide a basis upon 
which the Customs Service may 
waive the collection of such fees ( 7. 
U.S.C. 624, TSUS 956.15) 

071516 Classification: Holders for piezo-elec- 
tric crystals (687.79, 687.85, 687.87) 

071534 Value: The cost or value of an injec- 
tion molded plastic material which is 
packaged into a kit may not be in- 
cluded in the 35 percent value re- 
quirement under the GSP 

071537 Classification: A portable infrared 
light system with a primary function 
as an electric hair dryer is classifi- 
able as an electric hair dryer under 
item 684.48, TSUS 

071559 Classification: Matterss ticking export- 
ed to Mexico to undergo a printing 
process in order to produce patterns 
on the ticking imparts characteris- 
tics that were not present before and 
go beyond the scope of alterations as 
defined in item 806.20, TSUS 

071566 Classification: Applicability of General 
Headnote 3(a), TSUS to men’s and 
women’s shirts, sweaters, jackets, 
sport coats, windbreakers and vests 
comprised of materials from various 
foreign countries and the United 
States which are assembled in Guam 
then exported to the United States 
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RECENT UNPUBLISHED CUSTOMS SERVICE DECISIONS—Continued 








Date of Control Number 
decision No. Issue of pages 





7-12-84 071682 Classification: A Magnograph, non-de- 
structive wire rope tester, is proper- 
ly classifiable under the provision 
for other electrical measuring, 
checking, analyzing or automatical- 
ly-controlling instruments and parts 
thereof in item 712.49, TSUS 

071689 Classification: Heat transfer devices 
described as aluminum heat sinks 
which are exported to Mexico and 
subjected to an anodizing process 
then returned to the United States 
do not undergo an alteration within 
the meaning of item 806.20, TSUS 

071696 Classification: Merchandise which is 
sent from a Beneficiary Developing 
Country (BDC) via an intermediate 
country where it is packed and pre- 
pared for shipment to the United 
States is not imported directly from 
the BDC and is therefore ineligible 
for GSP treatment (sec. 10.175(b) and 
(d), Customs Regulations) 

071706 Classification: Crane and tower sec- 
tions exported under lease to foreign 
construction companies for use in 
construction of buildings are not en- 
titled to item 801.00, TSUS treat- 
ment upon return to the United 


071768 Classification: Applicability of the Car- 
ibbean Basin Initiative (CBD to mul- 
tilayer ceramic capacitors from El 
Salvador (19 U.S.C. 2703(a)(2)A)) 

071816 Classification: Sweater front panels 
made in Canada and imported into 
the United States for certain heat- 
transfer printing then returned to 
Canada for final assembly into 
sweaters do not qualify as fabricated 
components of United States origin 
under item 807.00, TSUS 

071826 Classification: The foreign cutting-to- 
size of stock-length metal reinforcing 
bars is not an alteration within the 
meaning of item 806.20, TSUS 
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RECENT UNPUBLISHED CUSTOMS SERVICE DECISIONS—Continued 





Number 


of pages Cost 


Date of Control 
is. Issue 


decision 





4-30-84 072897 Classification: Tariff and quota status 
applicable to cotton terry cloth 
towels manufactured in Haiti from 
Pakistani piece goods (366.18, 366.21, 
366.24, TSUS) 

073244 Classification: Link Plow accessories 
(parts of drainage equipment) classi- 
fiable in item 664.08, TSUS; not eli- 
gible for classification in item 870.45, 


073467 Country of Origin: The “semi-roasting” 
of green, raw, crude or unroasted 
coffee beans which are the growth 
and product of another country does 
not sufficiently alter the product to 
such an extent so as to change the 
country of origin 

073482 Classification: Amendments made by 
Presidential Proclamation 5048 pub- 
lished on 10-29-82 to Presidential 
Proclamation 4991 do not apply ret- 
roactively to entries that have been 


074320 Classification: Tissue box 
(365.78, 365.86, TSUS) 

106516 Vessels: Remissibility of vessel repair 
duties for (1) repairs abroad to a 
United States-flag vessel’s radar and 
other electronic equipment, (2) re- 
pairs or modifications to the vessel’s 
stern roller and (3) repairs to the 
vessel which were delayed more 
than four months after running 
aground (19 U.S.C. 1466) 

106565 Vessels: The loss of a vessel’s propeller 
is a casualty under 19 U.S.C. 1466 
and the installation of the replace- 
ment is a repair upon which duty is 
remissible 

106584 Vessels: A Canadian-flag vessel operat- 
ing solely as a floating drydock does 
not violate the coastwise laws but is 
subject to duty under item 696.50, 
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RECENT UNPUBLISHED CUSTOMS SERVICE DECISIONS—Continued 
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6-11-84 106665 Vessels: An advertising sign perma- 
nently affixed to a vessel (or placed 
on a vessel and taken off the vessel 
at the same coastwise point) whose 
display message is visible to the 
public on shore is not engaged in the 
coastwise trade 

106738 Instruments of International Traffic: 
Steel containers used to ship metal 
tubing from Canada to the United 
States are designated as instruments 
of international traffic within the 
meaning of 19 U.S.C. 1329(a) 

106777 Vessels: A United States vessel used by 
a State college for academic pur- 
poses (marine biology research) is 
not considered to be engaged in the 
coastwise trade or fisheries for pur- 
poses of vessel documentation (46 
U.S.C. 319, 46 CFR 67.01-5) 

106817 Instruments of International Traffic: 
Certain metal spools used to trans- 
port steel tire cord may be designat- 
ed as instruments of international 
traffic, Section 10.41a, Customs Reg- 
ulations (19 CFR 10.41a) 

106820 Instruments of International Traffic: 
Large and small disk fixtures used 
in the movement of aluminum disks 
or circles are classifiable as instru- 
ments of international traffic within 
the meaning of 19 U.S.C. 1322(a) and 
section 10.41a, Customs Regulations... 

106832 Instruments of International Traffic: 
Polypropalene bags used to export 
brewers malt from the United States 
to the Philippine Islands are classifi- 
able as inisturments of international 
traffic, (19 CFR 10.41a and 19 U.S.C. 
1322(a)) 

106844 Vessels: Use of a foreign-owned barge 
to rearrange rocks on the bed of a 
lake in the reconstruction of a 
breakwall structure is not a viola- 
tion of 46 U.S.C. 883 provided move- 
ment of the rocks is effected without 
movement of the vessel 
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RECENT UNPUBLISHED CUSTOMS SERVICE DECISIONS—Continued 
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of pages Cost 


Date of ee iene 


decision 





6-27-84 106885 Instruments of International Traffic: 
Wooden returnable containers used 
to ship automobile parts between 
Canada and the United States are 
instruments of international traffic 
within the meaning of 19 U.S.C. 


5- 3-84 543114 Transaction Value: Royalties paid on 
United States sales of a drug made 
from imported products are not duti- 
able under transaction value (sec. 
402(bX1)(D), Trade Agreements Act) 

1-24-84 543239 Value: A sculpture which is imported 
several times during its development 
for critical review may not be ap- 
praised at nominal value (sec. 402(e), 
Trade Agreements Act) 

5-17-84 553038 Classification: Tariff classification of 
Goya cheese in or not in original 
loaves which conforms in all respects 
to the identity standards established 
by the Argentine Government 
(TSUS 117.4240, 117.4220) 








U.S. Court of Appeals for the 
Federal Circuit 


Appeal No. 84-714 


BETHLEHEM STEEL CORPORATION, APPELLANT, v. THE UNITED 
STATES, APPELLEE 


(Decided: August 27, 1984) 


Terence P. Stewart, of Washington, D.C., argued for appellant. With him on the 
brief were Eugene L. Stewart, Paul W. Jameson and Mary Elizabeth Tuck. 

Curtis H. Barnette, General Counsel, Meredith Hemphill, Jr., Assistant General 
Counsel, Laird D. Patterson, General Attorney and Roger W. Robinson, General At- 
torney, of Bethlehem, Pennsylvania, of counsel. 

Francis J. Sailer, of Washington, D.C., argued for appellee. With him on the brief 
were Richard K. Willard, Acting Assistant Attorney General David M. Cohen, Di- 
rector and Velta A. Melnbrencis, Assistant Director. 


Appealed from: U.S. Court of International Trade Judge Bor. 


Before Davis, Circuit Judge, SKELTON, Senior Circuit Judge, and 
MIt_eR, Circuit Judge. Davis, Circuit Judge. 

Bethlehem Steel Corporation (Bethlehem) appeals from a deci- 
sion of the Court of International Trade (CIT), dismissing appel- 
lant’s complaint against appellee United States (the Government) 
for lack of jurisdiction on the ground that the former’s summons 
was not timely filed pursuant to 19 U.S.C. § 1516a(a)(2) (A)(i) and 
(B\ii). Bethlehem Steel Corp. v. United States, 571 F. Supp. 1265 
(CIT 1983). We reverse, holding that Bethlehem’s summons was 
timely filed, and remand the case to the CIT for consideration on 
the merits. 


I 


In January 1982, five other American steel companies filed coun- 
tervailing duty petitions with the Commerce Department’s Interna- 
tional Trade Administration (ITA). The petitions alleged, inter alia, 
that the manufacturers, producers, or exporters of certain Spanish 
steel products were receiving benefits from the Spanish Govern- 
ment which constituted subsidies.' Several days later, Bethlehem 


'The alleged benefits included the excessive remission of indirect taxes (the “DFE”), export credit insurance 
and premium rates, preferential loans, preferential loan guarantees, preferential export financing programs, 
Continued 
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requested that the ITA include Bethlehem as a party to the investi- 
gative proceedings, pursuant to 19 C.F.R. § 355.7(i)(4). In February 
1982, the ITA issued a notice of its determination to initiate coun- 
tervailing duty investigations of nine carbon steel products from 
Spain. 47 Fed. Reg. 5753. In June 1982, the International Trade 
Commission (ITC) made a preliminary determination that there 
was a “reasonable indication” that six types of Spanish steel im- 
ports (of the nine types which were under investigation) were “ma- 
terially injur(ing) or threaten(ing) * * * (to) materially) injur(e)” 
an American industry. 47 Fed. Reg. 26038.? In August 1982, the 
ITA published a notice of its “Preliminary Affirmative Countervail- 
ing Duty Determinations; Certain Steel Products from Spain”. 47 
Fed. Reg. 38161. That notice announced the ITA’s preliminary de- 
termination that “there is reason to believe or suspect that certain 
benefits which constitute subsidies * * * are being provided to 
manufacturers, producers, or exporters in Spain of certain steel 
products * * *.” The notice went on to identify three programs 
which the ITA had preliminarily found to confer benefits constitut- 
ing subsidies on the six products still under investigation. It also 
resported the ITA’s preliminary finding that the Desgravacion 
Fiscal a la Exportacion (DFE) program was not a subsidy because 
the amount of money it rebated to exporters was not excessive.* 

Pursuant to 19 U.S.C. §1671b(b), the ITA estimated the net 
amount of the subsidy it believed that manufacturers, producers, 
and exporters of the six products were receiving. It then directed 
the U.S. Customs Service to suspend liquidation of all entries from 
Spain of the six steel products under investigation and to require a 
cash deposit or the posting of a bond or security for each entry 
after the date of the notice of the preliminary affirmative determi- 
nation. See 19 U.S.C. § 1671b(d).4 

The ITA published its “Final Affirmative Countervailing Duty 
Determinations” on November 15, 1982. 47 Fed. Reg. 51438. In that 
notice the ITA determined that the three programs which it had 
preliminarily labeled as subsidies did, in fact, constitute subsidies. 
In addition, it found that two of the Spanish manufacturers, pro- 
ducers, and importers subject to the investigation were receiving 
countervailable cash grants. The notice also said that the ITA had 


capital grants, refinancing of existing debt, amendment of annual financial investment plans, exceptional credit 
for new investment, deferral of tax and social security benefits, and research and development funding. 

The Department of Commerce and the International Trade Commission (ITC) share the responsibilities for a 
countervailing duty investigation. The ITA (as Commerce’s delegatee) determines whether the manufacturers, 
producers, or exporters of the imported merchandise receive subsidies from their governments, and the ITC de- 
cides whether the subsidized imports are injuring or threatening to injure a domestic industry. (In certain cir- 
cumstances, not applicable here, no injury determination is required.) See 19 U.S.C. § 1671, et seq. 

?The ITC’s determination ended the investigation as to the three types of steel imports as to which injury was 
not found. 19 U.S.C. § 1671b(a). 

*Under the DFE, an exporter is given a sum of money at the time its merchandise is exported. 

*With respect to two of the six products, the ITA determined that “critical circumstances” were present and 
ordered that liquidation of all as-yet unliquidated entries of those two products should be suspended if they ‘‘en- 
tered, or [were] withdrawn from warehouse, for consumption” in the ninety-day period before the ITA’s prelimi- 
nary determination was published. See 19 U.S.C. § 1671b(e). 
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determined that the DFE program (as well as other programs) did 
not constitute a subsidy. 

As a result of that notice, the suspension of liquidation as to all 
six products from Spain was continued, cash deposits or bonds in 
specified amounts were required, the ITC was notified of the deter- 
minations, and the ITC’s 45-day maximum time period for its final 
injury investigations began. The ITC notified the ITA of its final 
affirmative injury determination on December 21, 1982. 48 Fed. 
Reg. 51 (Jan. 3, 1983). It found that an American industry was “ma- 
terially injured” as a result of imports of the six Spanish steel 
products. On January 3, 1983, the ITA issued countervailing duty 
orders covering all entries of the six products. 48 Fed. Reg. 51. 

On January 7, 1983, Bethlehem filed a summons and complaint 
with the Court of International Trade challenging one aspect of the 
ITA’s final determination on Spanish steel products—the finding 
that the DFE was not a subsidy. In September 1983, the CIT dis- 
missed the action for lack of subject matter jurisdiction because the 
summons had not been, in the court’s view, filed within the time 
limits specified by 19 U.S.C. § 1516a(a)(2) (A) and (B). Those subsec- 
tions provide, in pertinent part: 

(2) Review of determinations on record— 

(A) In general.—Within thirty days after the date of publica- 
tion in the Federal Register of— 

(i) notice of any determination described in clause (ii), (iii), 
(iv), or (v) of subparagraph (B), or 

(ii) an antidumping or countervailing duty order based upon 
any determination described in clause (i) of subparagraph (B), 
an interested party who is a party to the proceeding in connec- 
tion with which the matter arises may commence an action in 
the United States Court of International Trade by filing a sum- 
mons, and within thirty days thereafter a complaint, each with 
the content and in the form, manner, and style prescribed by 
the rules of that court, contesting any factual findings or legal 
conclusions upon which the determination is based. 

(B) Reviewable determinations.—The determinations which 
may be contested under subparagraph (A) are as follows: 

(i) Final affirmative determinations by the Secretary and b 
the Commission under section 1303 of this title, or by the ad- 
ministering authority [the Commerce Department] and by the 
Commission under section 1671d or 1673d of this title. 

(ii) A final negative determination by the Secretary, the ad- 
ministering authority, or the Commission under section 1303, 
1671d, or 1673d of this title.® 

In the CIT’s eyes, the ITA’s findings regarding the DFE was a 
“final negative determination” within the meaning of 19 U.S.C. 
§ 1516a(a)(2) (AG) and (BXii), supra, and could be reviewed by the 
CIT only if a summons were filed within thirty days of publication 


5 19 U.S.C. §§ 1303 and 1671d deal with countervailing duty proceedings such as those involved here. 
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(November 15, 1982) of the ITA’s final determination in the Federal 
Register. Bethlehem’s summons, accordingly, was deemed untimely 
because it was filed beyond that thirty-day limit. The court rejected 
Bethlehem’s contention that the DFE finding was merely a nega- 
tive aspect of a “final affirmative determination” which should be 
appealed at a later time, after the countervailing duty order had 
been issued. See 19 U.S.C. § 1516a(a)(2) (A)(ii) and (B)(i). The court 
relied, instead, on the CIT opinion in Republic Steel Corp. v. United 
States, 4 CIT 17 (1982), which had held that the preliminary find- 
ings by the ITA that certain programs did not constitute subsidies 
were “negative determinations” and could be appealed immediately 
after their publication. 


Il 


The statute distinguishes between a “final affirmative determi- 
nation” and a “final negative determination” in countervailing 
duty matters, both in the procedural provisions for the administra- 
tive proceedings (19 U.S.C. § 1671d) and in the appeal provision just 
quoted (19 U.S.C. § 1516a(a)(2)(B)). Under that scheme, the question 
is whether the ITA’s holding that the DFE was not a subsidy with 
respect to the products at issue was a “negative determination” in 
itself, or was merely one part or aspect of an overall “affirmative 
determination” that as a whole the affected products had been 
aided by subsidies. We agree with the latter position and also hold 
that Congress authorized (in 19 U.S.C. § 1516a(a)(2)A)ii) and 
§ 1516a(aX(2)B)G), supra), domestic interests like Bethlehem to 
appeal, after publication of a countervailing duty order, from any 
adverse conclusion in such an overall “affirmative determination” 
lessening the amount of countervailing duties. Accordingly, Bethle- 
hem’s appeal here was timely.® 

The very form of the ITA’s finding that the DFE program did not 
constitute a subsidy strongly tends to demonstrate that it was not 
an appealable “negative determination” in itself.? That particular 
finding was included towards the end of a long public notice enti- 
tled, “Final “Affirmative Countervailing Duty Determinations; Cer- 
tain Steel Products from Spain”. 47 Fed. Reg. 51488 (November 15, 
1982) (emphasis added). The notice began with a summary that re- 
ported only that the ITA had “determined that certain benefits 
which constitute subsidies are being provided to manufacturers, 
producers, or exporters in Spain of certain steel products * * *.” 
The notice listed the four programs which the ITA had found to 
confer subsidies on the six products under investigation. The ITA 
found that all of the six products received some subsidy; it did not 
determine that any of the products received no subsidy at all. Con- 
sequently, liquidation of entries of all six imported products re- 


£On this appeal, both Bethlehem and the United States support this position. 
7There is no indication that the form of this “Final Affirmative Countervailing Duty Determinations” was at 
all unusual. 
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mained suspended and subject to the requirement of the posting of 
a cash deposit, bond, or security.® 

The adverse impact on Bethlehem of the ITA’s negative finding 
regarding DFE, included in the overall affirmative determination, 
was that the cash deposit, bond, or security which the importers 
were required to post—and the duties later assessed—would be 
smaller than if the ITA had found that the DFE was a subsidy and 
had included it in its conclusion as to the net subsidy received by 
each manufacturer, producer, or exporter of the six steel products. 
Thus, the amount of the proper countervailing duty was directly 
involved. 

In this connection it is significant, in evaluating Bethlehem’s 
right to question this “negative” conclusion on an appeal from the 
countervailing duty order, that the company would undoubtedly 
have such a right of appeal if the ITA had made the affirmative 
finding that the DFE was a subsidy but then underestimated its 
magnitude. In that comparable situation Bethlehem would be sub- 
ject to exactly the same type of injury—lower deposit or security 
requirements and lower duties imposed on importers—and would 
likewise be complaining that the ITA had underestimated the 
duties owed.° In that instance, under the statute, an appeal would 
indisputably be from an affirmative determination and the time for 
appeal would indisputably be within 30 days after publication of 
the countervailing duty order, not the ITA’s final administrative 
determination. In the light of the very close connection between 
Bethlehem’s present case and this hypothetical one, it is difficult to 
believe that Congress provided that Bethlehem cannot wait until 
the countervailing duty order before challenging the amount of the 
duty rates (and the underlying negative finding on the DFE). 

We are, of course, aware that the CIT has drawn a distinction 
between a challenge to a finding that a program does not consti- 
tute a subsidy and a challenge to the alleged undervaluing of an 
acknowledged subsidy. See Allegheny Ludlum Steel Corp. v. United 
States, slip op. 84-16 (CIT March 7, 1984); United States Steel Corp. 
v. United States, slip op. 83-65 (CIT June 28, 1983), vacated, slip op. 
84-12 (CIT Feb. 24, 1984); United States Steel Corp. v. United 
States, slip op. 838-59 (CIT June 17, 1983), vacated, slip op. 84-12 
(CIT Feb. 24, 1984). We need not now decide the propriety of 
making such a distinction before a countervailing duty order is 
published, so as, perhaps, to bar early complaints of undervaluing 
as premature. This distinction is, however, wholly artificial after 
the issuance, as here, of a countervailing duty order. At that point, 
whether the complaint is that the ITA has erroneously decided 


®The suspension of liquidation and the requirement that bond be posted began after the ITA’s preliminary 
affirmative determination. See Part I, supra. 

®At least since enactment of the Trade Agreements Act of 1979, it has been clear that challenges to the 
amount of duty assessed are entitled to judicial review. See H.R. Rep. No. 317, 96th Cong., Ist Sess. 180-181 
(1979). (“{U]jnder present * * * [law] it is not clear whether a domestic manufacturer can challenge the amount 
of a dumping or countervailing duty assessment or only the total failure to assess such a duty. The * * * [new 
law] * * * would leave no doubt that judicial review may be sought on either basis”.) (Emphasis in original.) 
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that one program is not a subsidy or whether it is that a subsidy 
has been undervalued, the essence of the attack is still the same— 
it is directed towards the amount of duties to be assessed. At least 
then, there is no reason to prohibit Bethlehem from challenging a 
countervailing duty order on the ground that the projected duty as- 
sessments do not take a particular subsidy into account,'® when a 
challenge to projected duty assessments on the ground of inaccu- 
rate computation would clearly be permissible. 

Moreover, to demand an earlier challenge by Bethlehem to the 
ITA’s finding that the DFE was not a subsidy might well have 
called for a needless appeal before the countervailing duty order 
was published. At the time the ITA made its final determination, 
the ITC had not yet made final affirmative injury determinations 
for the products Bethlehem alleged were being subsidized by the 
DFE, and there was no legal requirement that an ITC determina- 
tion be made within 30 days. See Part I, supra. 

Although the ITA’s notice was entitled “Final Affirmative Coun- 
tervailing Duty Determinations * * *” (emphasis added), the deter- 
minations were final only in the sense that they reflected the JTA’s 
final investigative findings on the question of subsidies. But in the 
context of the countervailing duty investigation as a whole, they 
were, as the Govenment has argued, only “interlocutory” in nature 
and effect. After the notice’s issuance, there still remained one last 
requirement before a countervailing duty order could issue—the 
ITC’s final injury determination. If the ITC had found no injury, 
the investigation would have been terminated, and no countervail- 
ing duty order would have been promulgated. The decision below 
requires, however, an interested domestic party to appeal from the 
ITA determinations even though shortly thereafter the whole ques- 
tion- of duty assessment could become moot because the ITC found 
no domestic injury whatever. It is highly unlikely that Congress 
would call for such a potentially useless appeal. It is much more 
likely that Congress anticipated that the domestic interest could 
and would wait until after the countervailing duty order issued. 

The upshot of these considerations (textual, structural, and prac- 
tical) is that the preferred interpretation of the provisions of 19 
U.S.C. § 1516a(a)(2) (A) and (B), supra, is that (a) the ITA’s conclu- 
sion as to the DFE was but one aspect of the overall affirmative 
determination and (b) Bethlehem could properly appeal, as it did, 
with respect to that DFE conclusion within 30 days after the coun- 
tervailing duty order. In these circumstances that order triggered 


We disagree with the CIT’s comments, in the opinion below, that Bethlehem was not “really” challenging 
the countervailing duty order because its complaint only disputed the ITA’s finding on DFE, and that finding 
was not even mentioned in the countervailing duty order. It is true that Bethlehem’s complaint was not that a 
countervailing duty order had been published; it was, however contesting the rates of duties listed in that coun- 
tervailing duty order, on the ground that they did not take into account the alleged DFE subsidy. The fact that 
the countervailing duty order did not explicitly mention the ITA’s finding regarding the DFE program is of no 
significance. The order was squarely, though implicitly, based on that finding; without it, the duty rates as- 
signed would have been greater. 
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the appeal time. Only then did it become clear and definite that 
Bethlehem had a real complaint as to the ITA’s DFE conclusion." 


Il 


Bethlehem has alternatively raised before us the possibility of 
harmonizing its position with earlier CIT cases upholding earlier 
appeals in comparable circumstances '? on the basis that interested 
parties in Bethlehem’s position have a statutory option as to the 
time to seek judicial review of negative aspects of a determina- 
tion—after the determination, or after the countervailing duty 
order, or perhaps at both times. The Government, which, as we 
have pointed out, (n.6, supra) supports Bethlehem’s stance that its 
appeal here was timely, strongly denies such an option. We do not 
accept Bethlehem’s alternative position that an option always 
exists in cases of this type; under our reading of the statute Con- 
gress did not normally contemplate such a proliferation (and per- 
haps duplication) of appeals. But in rejecting the position that such 
an option always exists, we leave open the question whether there 
may possibly be occasions on which a negative subsidy finding can 
be severed from affirmative subsidy findings respecting the same 
product, and then judicially challenged on a separate, “interlocuto- 
ry” basis. We do decide, however, that if such an earlier appeal is 
ever permissible, it could be taken only on the ground that Con- 


gress gave for specifically providing interlocutory appeals in the 
Trade Agreements Act of 1979—i.e., that delay “could make and ul- 
timate resolution of an issue in a party’s favor irrelevant because 
of the irreversible damage suffered during the interim period” S. 
Rep. No. 249, 96th Cong., lst Sess. 245 (1979). On the record before 
us and Bethlehem’s own contentions and actions, that is plainly 
not this case. 


IV 


We turn finally to the question of the effect of 28 U.S.C. § 2636(c) 
on 19 U.S.C. §1516a, although the CIT did not cite 28 U.S.C. 
§ 2636(c) as supporting its holding that Bethlehem’s summons was 
untimely filed. That subsection provides: 


(c) A civil action contesting a reviewable determination listed 
in section 516A of the Tariff Act of 1930 [19 U.S.C. § 1516a], other 
than * * * [certain preliminary determinations], is barred unless 
commenced in accordance with the rules of the Court of Interna- 


"'Congress did explicitly provide, in defined situations, for appeals at an earlier stage of countervailing duty 
proceedings. See, eg. 19 U.S.C. §15l6a(aX1XBXi) (“extraordinarily complicated” cases); 19 U.S.C. 
§ 1516a(aX1\BXii) (preliminary determination of no subsidy). The premise for allowance of such earlier appeals is 
that the interested parties could otherwise suffer irreversible damage while the countervailing duty proceeding 
continued. See S. Rep. No. 249, 96th Cong., Ist Sess. 245 (1979). In the present situation Congress provided no 
such earlier appeal, apparently because of the unlikelihood of serious injury to the domestic interested parties 
in the relatively short interim between the ITA’s final determination and the countervailing duty order. Suspen- 
sion of liquidation continued after the ITA’s publication of its negative finding on DFE 

"2 Republic Steel Corp. v. United States, 4 CIT 17 (1982), supra; United States Steel Corp. v. United States, slip 
op. 83-59 (CIT June 17, 1983), vacated, slip op. 84-12 (CIT Feb. 24, 1984); United States Steel Corp. v. United 
States, slip op. 83-65 (CIT June 28, 1983), vacated, slip op. 84-12 (CIT Feb. 24, 1984). 
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tional Trade within thirty days after the date of the publication 

of such determination in the Federal Register. 
(Emphasis added.) 

We have little difficulty reading 28 U.S.C. § 2636(c) together with 
19 U.S.C. § 1516a, even though the latter provision says that final 
affirmative determinations may be challenged within thirty days of 
publication of the related countervailing duty order, and the 
former, quoted immediately supra, literally says that a challenge 
should be commenced within thirty days of publication of the de- 
termination itself. 

These statutes are clearly in pari materia. The Customs Court 
Act of 1980 (of which 28 U.S.C. § 2636(c) is a part) and the Trade 
Agreements Act of 1979 (including 19 U.S.C. § 1516a) were compan- 
ion measures concerning the administration of the countervailing 
duty and antidumping laws. In fact, the House Judiciary Commit- 
tee, responsible for the Customs Court Act, worked closely with the 
House Ways and Means Subcommittee on Trade, which had been 
responsible for the Trade Agreements Act, in order to ensure that 
the two sets of legislative provisions did not conflict. See 126 Cong. 
Rec. 26,554 (1980). (“(T]he Judiciary Committee has engaged in a 
continuing dialog with the Ways and Means Committee’s Subcom- 
mittee on Trade to assure that * * * [the bill (later incorporated 
into the Customs Court Act of 1980)] is consistent with their work 
in American foreign trade policy, particularly in the area of im- 
ports”’.) 

Congress intended that 28 U.S.C. § 2636(c) should “substantially 
restate * * * the law set forth in section 516A of the Tariff Act of 
1930 [19 U.S.C. § 1516a], as added by the Trade Agreements Act of 
1979”. H.R. Rep. No. 1235, 96th Cong., 2d Sess. 56, reprinted in 1980 
U.S. Code Cong. & Ad. News 3767. A provision declaring that chal- 
lenges to final affirmative determinations must be taken prior to 
the issuance of a countervailing duty order would have constituted 
a substantial departure from the law set forth in 19 U.S.C. 
§ 1516a(a)(2) (A)Gi) and (B)(i), and there is absolutely no reason to 
believe that Congress intended such a radical change. Indeed, the 
evidence points the other way. Congress amended 19 U.S.C. § 1516a 
only to the extent of shortening the time limits during which cer- 
tain interlocutory challenges could be brought from thirty to ten 
days following publication of the determination. As stated in the 
Senate Report accompanying S. 1654 (the bill that became the Cus- 
toms Court Act after amending its language to contain the text of 
the House bill): 

Proposed section 2636(c) [which became § 2636(d)] sets forth the 
time limits for instituting two types of civil actions which were 
first authorized by the Trade Agreements Act of 1979. While that 
Act authorized suit within 30 days, that period of time is far too 
long in light of the fact that the decisions to be reviewed * * * 
are decisions which in effect merely extend the time within 
which the agency may act. Therefore, section 2636(c) [§ 2636(d)] 
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reduces the time period of 30 days provided for in the Trade 
Agreements Act of 1979 to 10 days. 

Proposed subsection 2636(d) [which was adopted as § 2636(c)] 
sets forth the time limit for the commencement of suit under sec- 
tion 516A of the Tariff Act of 1930 [19 U.S.C. § 1516a]. This sub- 
section merely restates the provisions contained in section 516A of 
the Tariff Act of 1930. 

(Emphasis added.) S. Rep. No. 466, 96th Cong., 2d Sess. 17 (1979). 


Against such strong indications that Congress intended merely to 
restate those aspects of 19 U.S.C. § 1516a which it did not explicitly 
change, we are unable to interpret 19 U.S.C. § 2636(c) as a repeal of 
19 U.S.C. § 1516a(a)(2) (A)Gi) and (Bi). Of course, repeals by impli- 
cation are not favored. FAA Administrator v. Robertson, 422 U.S. 
255, 265 (1975). 

For these reasons, the CIT’s decision, holding that Bethlehem’s 
summons was untimely filed and dismissing Bethlehem’s com- 
plaint, is reversed, and the case is remanded for consideration on 
the merits. 


REVERSED AND REMANDED 
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